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OUELLETTE, J. 

[1] This is a motion for a certification of a class action as a Class Proceeding. 

The class for certification purpose is to be defined as: 

"All patients of the colposcopy clinic at the Miramichi Regional 
Hospital, and their matrimonial and common-law partners, who 
received correspondence in 2013 from the Horizon Health Network 
advising of the risk of infection associated with the colposcopy clinic 
not following recommended cleaning practices on forceps used for 
biopsies." 

The applicant seeks an order appointing Alta Christine Little as the Representative 

Plaintiff of the class. 

[2] The defendant/respondent to this motion is the Regional Health Authority 

B, a body corporate, constituted pursuant to the Regional Health Authority Act, RSNB 

2011, c 217. It managed and controlled the operation of and was at all material times 

responsible for the operation, supervision and management of the Miramichi Regional 

Hospital in Miramichi, New Brunswick, its employees, agents and servants including its 

staff in the colposcopy clinic. 

[3] Colposcopy is a medical diagnostic procedure which provides an 

illuminated and magnified view of the cervix and tissues of the vagina and vulva. It is 

alleged that between 1999 to May 24, 2013, the method used to clean and disinfect 

colposcopy biopsy forceps (the "forceps") at the clinic involved a high-level disinfection. 

Sterilization after disinfection was not always properly performed as required by the 
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accepted and adopted North American standard which has been in place for more than 

50 years. The standard of practice is to sterilize the forceps in every case. Sterilization 

is a step additional to disinfection which utilizes heat and pressure or chemicals to kill all 

life forms on the instruments subjected to treatment. 

[4] On May 24, 2013, the Regional Hospital discovered that the clinic had not 

followed sterilization practices on forceps used for biopsies at the clinic in accordance 

with the longtime North American standard. Once allegedly discovered by hospital 

administration, the Regional Hospital informed Ms. Little and other patients at the clinic 

that they may have been treated with unsterilized forceps. 

[5] A class action under the Class Proceedings Act can be certified if it meets 

the criteria set out under section 6( 1) of the Act. It reads as follows: 

"Certification of class proceeding 

6(1) The court shall certify a proceeding as a class proceeding on 
a motion under section 3 or 4 if, in the opinion of the court, 

(a) the pleadings disclose or the Notice of Application 
discloses a cause of action, 

(b) there is an identifiable class of 2 or more persons, 

(c) the claims of the class members raise a common 
issue, whether or not the common issue predominates over 
issues affecting only individual members, 

(d) a class proceeding would be the preferable procedure 
for the fair and efficient resolution of the dispute, and 
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(e) there is a person seeking to be appointed as 
representative plaintiff for the class who 

(i) would fairly and adequately represent the 
interests of the class, 

(ii) has produced a plan for the class proceeding 
that sets out a workable method of advancing the 
class proceeding on behalf of the class and of 
notifying class members of the class proceeding, and 

(iii) does not have, with respect to the common 
issues, an interest that is in conflict with the interests 
of other class members. 

6(2) In determining whether a class proceeding would be the 
preferable procedure for the fair and efficient resolution of the 
dispute, the court shall consider 

(a) whether questions of fact or law common to the class 
members predominate over any questions affecting only 
individual members, 

(b) whether a significant number of the class members 
have a valid interest in individually controlling the 
prosecution of separate proceedings, 

(c) whether the class proceeding would involve claims 
that are or have been the subject of any other proceedings. 

(d) whether other means of resolving the claims are less 
practical or less efficient, 

(e) whether the administration of the class proceeding 
would create greater difficulties than those likely to be 
experienced if relief were sought by other means, and 

(f) any other matter the court considers relevant." 
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[6] For this certification hearing, the court has received and reviewed the 

Notice of Motion for Certification, the affidavits of Alta Christine Little, Michael Dull and 

Dr. Lawrence F. Muscarella and both parties filed their Motion Brief. 

[7] This afternoon, the parties provided this court with a Consent Order. The 

Regional Hospital is, in general, in agreement with the material filed by the opposing 

party and is agreeing to the certification of this matter with the caveat that all issues with 

respect to liability and damages are not admitted. It agrees to the procedural issues 

only and not the merits of the plaintiff or class members. 

[8] The ohly issue to be determined by this motion for certification is whether 

the action should be allowed to go forward as a class proceeding. 

[9] Section 6(1) referred to above sets out five criteria that must be satisfied 

for the issuance of a certification order. For the reasons that follow, and as there is 

basis in fact for the conclusion that each condition is satisfied, I will certify this action as 

a class action. 

[10] Class proceedings legislation is remedial in nature. It is intended to 

further three goals: access to justice, judicial economy and behaviour modification. As 

both parties acknowledge it, the certification stage is not meant to be a test of the merits 

of the action as provided in section 7(2) of the Act. The determination of whether the 

claim is likely to succeed is outside the bounds of a certification hearing. 
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[11] The court acknowledges that certification is intended to be a "low bar" for 

the plaintiff to meet. A plaintiff needs only to establish that there is "some basis in fact" 

to conclude that each certification criterion are satisfied. Regional Hospital agrees that 

the plaintiff has satisfied this minimal evidentiary burden by filing the above-mentioned 

affidavits. 

[12] Reviewing the prerequisites set out under section 6 of the Act, under sub

section 6(1 )(a), the pleadings must disclose a cause of action. In its amended 

Statement of Claim, on its face, the plaintiff has set a good claim at law as it formally 

advances a claim in the pleadings. The applicable test is "is it plain and obvious" that 

the plaintiff's claim cannot succeed. The threshold is low the plaintiff should not be 

prevented from proceeding with his or her case on the basis of the length or complexity 

of the issues it presents, the novelty of a cause of action or the potential of a strong 

defense. 

[13] At bar, the pleadings disclose the following causes of action in (i) 

negligence; (ii) breach of contract; (iii) breach of privacy rights; (iv) intrusion upon 

seclusion; and (v) battery. The allegations in support of these causes of action can be 

found in the second amended Statement of Claim. 

[14] In summary, the allegations related to the duties of Regional Hospital to 

provide patients with the proper facilities and equipment and to respect patients' 

privacy. Its liability for breach of contract, a common law tort of breach of privacy, and 
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the free-standing tort of intrusion upon seclusion recognized by the court. Were the 

biopsies performed on a fundamentally different nature than the biopsy procedures for 

which the patient consent was granted and if performed without consent, do they 

amount to battery? 

[15] The Regional Hospital agrees for certification purposes, on its face, the 

Statement of Claim discloses a cause or causes of action without admitting to liability. 

In its defense, Regional Hospital is denying any and all allegations of negligence, 

breach of contract, breach of privacy and intrusion upon seclusion and battery. It 

submits that there are triable issues which remain to be determined on a common 

issues trial. 

[16] As for section 6(1)(b) there is an identifiable class of two or more persons. 

As agreed by the parties, the identifiable class shall be described as follows: 

"All patients of the colposcopy clinic at the Miramichi Regional 
Hospital, and their matrimonial and common-law partners, who 
received correspondence in 2013 from the Horizon Health Network 
advising of the risk of infection associated with the colposcopy clinic 
not following recommended cleaning practices on forceps used for 
biopsies." 

[17] The record indicates that counsel for the plaintiff, as of August 28, 2015, 

had been contacted by 38 putative class members who expressed an interest in 

participating in this proposed class proceeding. 
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[18] The "identifiable class" requirement has been satisfied. Membership in 

the proposed Class is defined by the objective requirement that the class member is a 

person who received notice from the Regional Hospital, or is the matrimonial or 

common law partner thereof. The class definition enables persons to determine 

whether or not they fall within the definition, independent of the merits of the action. It 

does not require class members to determine, in advance, whether or not they will be 

successful against the Regional Hospital. 

[19] All class members share the same interest in resolving the Defendant's 

alleged liability to the Class. The proposed class definition defines those who will be 

bound by the result and identifies those to whom notice of the proceedings should be 

provided. 

[20] Section 6(1 )(c) the claim raised common issues. An issue will be common 

for the purposes of certification if its resolution is necessary to the resolution of each 

class members' claim. However the common issue need not be capable of one 

common answer; rather there may be nuanced and varied answers based on the 

situations of individual members. 

[21] The proposed common issues have been narrowed by agreement 

between the parties to relate only to liability, bifurcating the issue of individual damages. 

Individual damages are to be resolved subsequent to the common issues trial. Whether 

the Regional Hospital bore certain obligations for the benefit of the Class and breached 
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them in its use of the biopsy equipment and its manner of notification, are necessary 

and substantial parts of each class member's claim. No class member can succeed in 

recovering damages for harm suffered without determining the common liability issues. 

Resolving the nature and extent of the Regional Hospital's legal obligations, and 

whether they were breached, will go a long way to achieving a merits-based 

adjudication. It avoids duplication of fact finding and legal analysis. 

[22] Section 6(1 )(d) - a class proceeding is the preferable procedure and 

directs the Court to certify a class proceeding when that procedure is preferable for the 

fair and efficient resolution of the dispute. Section 6(2) directs the Court to consider: 

"(a) whether questions of fact or law common to the class members 
predominate over any questions affecting only individual members; 

(b) whether a significant number of class members have a valid interest in 
individually controlling the prosecution of separate proceedings; 

(c) whether the class proceeding would involve claims that are or have been 
the subject of any other proceedings; 

(d) whether other means of resolving the claims are less practical or less 
efficient; 

(e) whether the administration of the class proceeding would create greater 
difficulties than those likely to be experienced if relief were sought by other 
means; and 

(f) any other matter the court considers relevant." 

[23] In addition, section 9 of the Act identifies a number of factors that the 

Court shall not rely on to deny certlficaUon: 
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"(a) the relief claimed includes a claim for damages that would 
require individual assessment after determination of the common 
issues; 

(b) the relief claimed relates to separate contracts involving 
different class members; 

(c) different remedies are sought for different class members; 

(d) the number of class members or the identity of each class 
member is not ascertained or may not be ascertainable; and 

(e) the class includes a subclass whose members have claims that 
raise common issues not shared by all class members." 

[24) In this case, individual actions would pose an economic barrier, arising 

from the fact that the individual claims may not be large enough to support viable 

individual actions. A class action presents an economically feasible manner to seek 

compensation for the claims. 

[25) Individual actions would also result in duplication of fact-finding and legal 

analysis, placing an unnecessary burden on the resources of the judicial system and the 

parties. A single common issue trial avoids this unnecessary duplication. 

[26) The parties agree that a trial of the common issues would provide a fair, 

efficient and manageable method of advancing the claims, relative to any other type of 

procedure. The common issues trial would focus on the alleged wrongdoing of the 

Regional Hospital issues which "predominate over any questions affecting only 

individual members" (section (6)(2)(a)). 
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[27] Section 6(1 )(e) - the proposed representative plaintiff and litigation plan 

are appropriate. This final certification criterion relates to the suitability of the proposed 

representative plaintiff and, related to this, the litigation plan he or she produces. 

[28] Section 6(1 )(e) itemizes the factors to consider in assessing suitability of 

the proposed representative plaintiff: 

(e) "There is a person seeking to be appointed as representative 
plaintiff for the class who 

i. Would fairly and adequately represent the interests of 
the class, 

ii. Has produced a plan for the class proceeding that 
sets out a workable method of advancing the class 
proceeding on behalf of the class and of notifying class 
members of the class proceeding, and 

iii. Does not have, with respect to the common issues, 
an interest that is in conflict with the interests of other class 
members." 

[29] The parties agree that the proposed representative plaintiff has satisfied 

the section 6(1)(e) requirements. Ms. Little affidavit establishes that the plaintiff is a 

member of the proposed Class, having received the subject notice from the Regional 

Hospital, Ms. Little has provided affidavit evidence that she understands the procedure, 

is aware of and committed to her responsibilities as a representative plaintiff, and has 

no conflict of interest with other members of the Class. Ms. Little has further 

demonstrated her willingness to vigorously pursue the action on behalf of the 
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Class. On January 22, 2016, she was cross-examined by counsel for the Regional 

Hospital. 

[30] Again, the Regional Hospital agrees that these above-mentioned pre

requisites are established for certification purposes. The common issues as set out 

represent joint collaboration to identify common issues on liability. It has been jointly 

agreed that liability issues should be determined first at a common issues trial with 

damages to be addressed if necessary following the common issues trial. 

[31] The Regional Hospital is in agreement with the appointment of Alta 

Christine Little as a representative plaintiff with respect to the development of a 

workable litigation plan. The Regional Hospital agrees with the plan attached to the 

affidavit of Michael Dull and the amended Notice of Motion as Schedule A, and it meets 

the requirements of the Act for the purposes of certification subject to change as the 

matter proceedings progress. 

[32] As for the affidavit of Dr. Muscarella, Regional Hospital agreed to its 

redacted version admission solely with respect to satisfying any issues with respect to 

establishing the pre-requisite for certification pursuant to section 6 of the Act and does 

not agree to its comments or opinions touching upon the merits of the action and should 

be given no weight for other purposes to the exclusion of what is mentioned above. 
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[33] This court will therefore approve the certification of this class action under 

the Class Proceedings Act and agrees with the proposed Consent Order for certification 

submitted for approval by the parties. Its order shall read as follows: 

"1. THIS COURT ORDERS that the within action is certified as a 
class proceeding on the conditions set out below. 

CLASS AND CLASS REPRESENTATIVE 

2. THIS COURT ORDERS that the class for the within class 
proceeding is defined as: 

All patients of the colposcopy clinic at the Miramichi Regional 
Hospital, and their matrimonial and common-law partners, who 
received correspondence in 2013 from the Horizon Health Network 
advising of the risk of infection associated with the colposcopy clinic 
not following recommended cleaning practices on forceps used for 
biopsies (the "Class") 

3. THIS COURT ORDERS that Alta Christine Little be appointed as 
the representative plaintiff of the Class for the within class 
proceeding. 

COMMON ISSUES 

4. THIS COURT ORDERS that the common issues are stated to 
be: 

i. Did the Defendant breach its duty of care in tort to Class 
Members: 

a. In respect of its provision of medical services to Class 
Members between 1999 and May 2013, at the 
colposcopy clinic of the Miramichi Regional Hospital (the 
"Clinic"); and 

b. In respect of its subsequent notification to patients; and, if 
so, when? 
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ii. Did the Defendant enter into a contractual relationship with 
Class Members? 

a. If so, what were the implied terms of the contract; and 

b. If so, did the Defendant breach the implied terms of its 
contract with Class Members: 

i. In respect of its provision of medical services to 
Class Members between 1999 and May 2013 
at the Clinic; and 

ii. In respect of its subsequent notification to 
patients; and if so, when? 

iii. Did the manner in which the Defendant communicated to 
Class Members that the Clinic 'had not followed 
recommended cleaning practices on forceps used for 
biopsies' and that it 'may have exposed some of our patients 
to a risk of infection' violate Class Members' privacy rights 
and/or constitute intentional intrusion upon seclusion of 
Class Members? 

iv. Did the manner in which the Defendant communicated to 
Class Members that the Clinic 'had not followed 
recommended cleaning practices on forceps used for 
biopsies' and that it 'may have exposed some of our patients 
to a risk of infection' breach the Personal Health Information 
Privacy and Access Act, SNB 2009, C.P-7.05 and the 
Hospital Act, SNB 1992, c. H-6.1? 

v. Did the actions of the Defendant in the cleaning and use of 
biopsy forceps constitute prima facie battery, in that the 
subsequent use of the forceps on Class Members 
constituted direct and offensive contact beyond what is 
generally accepted or expected in medical procedures? 

NOTICE 

5. THIS COURT ORDERS that the following means shall be used 
to notify members of the class of this action and certification of the 
class: 
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a) that notice of certification ("Notice of Certification") to the 
members of the class be given pursuant to the Plaintiff's revised 
Litigation Plan attached as Schedule "A" to the Plaintiff's 
amended Notice of Motion; and 

b) that the Defendant shall be responsible for all costs associated 
with distributing the Notice of Certification. 

THE COURT ORDERS that the Plaintiff's proposed form of Notice 
of Certification set forth in Schedule "A" to this Order is hereby 
approved. 

OPT-OUTS 

6. THIS COURT ORDERS that he members of the class who elect 
to opt-out of the class proceeding must do so in a manner and 
within a period of time to be fixed by the Court. 

OPT-INS 

7. THIS COURT ORDERS that the members of the class who 
reside outside of the Province of New Brunswick may opt in to the 
class proceeding by doing so in a manner and within a period of 
time to be fixed by the Court. 

CASE MANAGEMENT SCHEDULE 

8. THIS COURT ORDERS that a reasonable case management 
schedule for the efficient trial of this action on its merits is to be 
established. 

OTHER 

9. THIS COURT ORDERS that each party shall bear its own costs 
for this Motion." 

Oral decision rendered on the 25th day of February, 2016, at Miramichi, 
New Brunswick. 

The Honourable Mr. Justice Jean-Paul Ouellette 
Judge of the Court of Queen's Bench 



SCHEDULE A 

NOTICE OF CERTIFICATION OF THE MIRAMICHI COLPOSCOPY CLASS ACTION 

Notice Of Certification: 

Class Members are advised of certification of a class 

action lawsuit arising from the colposcopy clinic at the 

Miramichi Regional Hospital not following the 

recom1nended cleaning practices on biopsy forceps 

between 1999 and May 2013. 

Who is included? 

Class Members are all patients of the .colposcopy clinic 

Costs 

If you are a Class Member who is not a Representative 

Plaintiff, you will not be liable for any legal costs of the 

Defendant should the trial be unsuccessful. However, if 

you are unsuccessful in your own individual clai1n, you 

may be liable for legal costs incurred by the Defendant in 

relation to that portion of the litigation.·c1asS Me1nbers are 

encouraged to contact Class Counsel for further 

explanation of costs. 

at the Miramichi Regional Hospiial, and their What options do Class Members have? 

matriinonial and common-law partners, who received Class Me1nbers who reside in New Brunswick ("Resident 

correspondence in 2013 from the Horizon Health Class Members") can do nothing and will be part of the 

Network advising of the risk of infection associated with Class Action. The lawsuit will proceed and Resident 

the colposcopy clinic not following recommended Class Members may obtain compensation at some future 

cleaning practices on forceps use~ for biopsies. date. · A judgment on the common issues, whether 

What is the Oass Period? 

1999-May 2013 (see "Who is included?"). 

What is the nature of the claims? 

Compensation and/or damages for negligence, breach of 

contract, breach of privacy rights and battery. 

Representative Plaintiff: 

Alta Christine Little (Miramichi, NB) 

Class Counsel Compensation: 

The Representative Plaintiff has entered into a 

Contingency Fee Agreement. Should settlement or 

judgment be awarded in favor of the Class, the Class 

Counsel will receive a percentage of the net award, 

subject to Court approval. 

favourable or not for the Class, will bind all Resident 

Class Members who do not opt-out. 

Alternatively Resident Class Members may choose to be 

excluded from the Class and may opt-out of the class 

action. Those who opt out are not bound by any judg1nent 

on the common issues. To opt out, those who meet the 

definition above (see "Who is included?") must send an 

"Opt-out Form," signed by the Resident Class Member, to 

Class Counsel on or before 

Class Members who reside outside of New Brunswick 

may opt into the proceeding by delivering a completed 

"Opt-In Form" to Class Counsel on or 

before 

For more information, or to access an Opt-Out or Opt-In 

Fonn,. visit http://www.wagners.co or contact Class 

Counsel at the addresses below: 

Wagners 
1869 Upper Water Street 
Suite PH 301, Pontac House 
Historic Properties 
Halifax NS B3J 1S9 
Office: 902-425-7330 
Toll Free: 1-800-465-8794 
Fax: 902-422-1233 

Ches Crosbie Barristers 
169 Water Street 
St. Joh.n's, NL Al C 1B 1 
Office: 866-645-3190 
Fax: 709-579-9671 

This summary notice has been approved by the The Coutt of Queen's Bench of New Brunswick. 
Do not Contact the Court about this Certification. 




